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S.B. No. 192; RELATING TO PROSTITUTION
Chair Rhoads and Members of the Committee:

Our office has concerns about four of the proposed changes to the Hawaii Penal Code
regarding soliciting a minor for prostitution. Our first concern is the creation of a new
offense of the solicitation of a minor for prostitution, a class C felony. Our second
concern is regarding the increase of the fines for prostitution from five hundred dollars to
a range of five hundred to a thousand dollars for each conviction. Another concern is the
inclusion of the offense of soliciting a minor for sex as a covered offense in the criminal
forfeiture statute. Finally, we have concerns about the requirement that the person
convicted of soliciting a minor for sex register with the sex offender registry.

The Office of the Public Defender opposes S.B. 192.

While at first blush, a separate felony offense of solicitation of a minor for prostitution
may seem like a good way to provide additional protection for minors, we believe that
singling out customers for harsh treatment is misguided, and should be directed at pimps
and sex traffickers. The prosecution of “johns™ for solicitation of a minor for prostitution
would most likely involve reverse-sting operations, with officers holding themselves out
as under-aged prostitutes. Short of demanding to see the identification of the prostitute,
there is no way for a customer to determine if the prostitute is a minor. What would
happen if a “john”, who did not believe the claims of a prostitute to be under the age of
eighteen, continued on with the transaction thinking that he was dealing with an adult?
How would the state prove that he knew that the prostitute was a minor? What would
happen if the “john” were an eighteen year old man, offering to pay for sex with a
seventeen year old prostitute? Should this eighteen year old face a felony charge, and be
subject to lifetime reporting as a sex offender? The focus should not be on cutting off the
demand for prostitution, but on its supply. Pimps or traffickers who force minors into
prostitution should receive harsh punishment. Their actions are heinous, and intentional.
Customers who do not have a preference for minors may be entrapped or enticed to
commit this offense.

A conviction of the offense of prostitution carries a mandatory five hundred dollar fine.
The proposal in this measure to increase the possible fine to a range of five hundred to a
thousand dollars makes no sense. The current five hundred dollar fine is the highest



mandatory fine for a petty misdemeanor in the district court. The only other offense with
a mandatory five hundred dollar fine is for driving without no-fault insurance. The high
fine was imposed to encourage people to pay for motor vehicle insurance. The majority
of people convicted of prostitution are prostitutes, not their customers. A high mandatory
fine encourages them to get back on the street to earn more money to pay their fines.

The principle behind criminal forfeiture statutes is to seize the property of criminals who
use that property to further their criminal enterprise. Property purchased with money
earned from a criminal enterprise is also subject forfeiture. For example, a person who
sells drugs out of their cars could have it forfeited. A drug dealer’s stash of jewelry and
other property may also be forfeited. To enable the state to seize the property of a person
engaged in prostitution would be similar to allowing the forfeiture of a drug addict. The
property seized must have a causal relationship to the criminal enterprise. The
prostitution “john” is not the person fostering the criminal enterprise. Promoting
prostitution and promoting pornography are crimes that are considered “covered
offenses™ that are subject to the forfeiture laws. We believe that it is appropriate to
forfeit the property of those are the individuals.

Lastly, the requirement of lifetime registry with the sex offender registry is oppressive,
and unduly harsh. These individuals may not be sexual predators and child molesters, yet
will have to recourse to petition the court for removal from the sex offender registry.
People convicted of sexual assault in the third and fourth degree, promoting child abuse
in the third degree, violation of privacy in the first degree and promoting prostitution in
the first and second degree are allowed to petition the court for removal from the registry
after ten years. Even certain individuals convicted of sexual assault in the first and
second degree and kidnapping are permitted to petition the court for removal from the
registry after twenty-five years. It makes no sense that the “johns” convicted of soliciting
a minor for prostitution would be treated more harshly than the people convicted of the
more serious crimes listed above.

Thank you for the opportunity to provide input on this measure.
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